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Justice Robert H. Jackson, a famously gifted writer, deserves that
reputation. His writings are powerful and personal, and they came from
him, not from ghost-writing assistants. To read Jackson is to hear his voice.
In some instances, that is particularly easy because he spoke some of his
writings, most famously at Nuremberg, to attentive audiences, cameras, and
sound recorders.

Justice Jackson did, however, take input on his writing. Sometimes
he worked from drafts written by others. More often, Jackson wrote his own
first drafts. Then he would share them with trusted colleagues to get their
comments while he continued to work on the draft.

Jackson valued written comments. He would work through them,
addressing and incorporating comments that he found helpful as part of
producing his next draft. Then he would share that, sometimes with the
same colleagues, sometimes with new eyes. He would get more comments.
He then would work through them as he continued to work on his draft...

Jackson’s files are filled with drafts of individual letters, speeches,
articles, books, and United States Supreme Court opinions. Some of these
drafts, produced at a late stage in a given project, look a lot like he was
starting over—he sometimes would rewrite significantly, including in ways
that showed his mind changing about a particular matter. Jackson’s writing,
editing, and rewriting show his seriousness about his work, his high
standards, and his pleasure in using his pen well as part of using his voice
well.

* Professor of Law, St. John’s University, New York City, and Elizabeth S. Lenna Fellow,
Robert H. Jackson Center, Jamestown, New York. | emailed an earlier version of this essay to The
Jackson List on November 17, 2020.

For an archive of hundreds of Jackson List posts, many of which include document images or
photographs, visit http://thejacksonlist.com. This piece is posted there with “live” hyperlinks.

To join the many thousands who subscribe to The Jackson List, which does not display recipient
identities or distribute their email addresses, use the “Subscribe” button at http://thejacksonlist.com/ or
email me at barrettj@stjohns.edu.
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DRAFTING AND REDRAFTING THE NUREMBERG OPENING (1945)

On November 21, 1945, seventy-five years ago, Justice Jackson,
serving as U.S. chief prosecutor of Nazi war criminals following World War
I1, delivered his opening statement to the International Military Tribunal at
Nuremberg. It is a lengthy, powerful, acclaimed, and enduring speech. It is
a piece of Jackson’s finest writing. He produced it through many weeks of
intense work, with assistance and input from others.

Jackson began to work on his Nuremberg opening by early October
1945, as the indictment of the Nazi defendants, the charges that he would be
prosecuting, were being drafted and finalized. He worked on his opening
throughout that month.

One of Jackson’s key assistants at Nuremberg, including as he
worked on the opening statement, was his son and executive assistant,
Ensign William E. (Bill) Jackson (USNR). On October 29, Bill Jackson
commented that the draft opening statement was rough but good.

Justice Jackson continued to write and edit.

Two weeks later, on the evening of Thursday, November 15, he had
Bill deliver to the United Kingdom’s lead prosecutors, Hartley Shawcross
and David Maxwell Fyfe, a copy of the Justice’s lengthy draft opening
statement.

Shawcross, the U.K. Attorney General and the U.K.’s chief
prosecutor at Nuremberg, got to read it first. He did so immediately, and he
was delighted. He told that to Maxwell Fyfe, the U.K.’s previous A.G. and
its deputy chief prosecutor at Nuremberg, when he gave him Jackson's draft
to read, and Maxwell Fyfe passed that compliment to Jackson when they
met the next day.

On the night of Friday, November 16, or the next day, Maxwell Fyfe
also read Jackson’s draft.
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Before November 17 was done, Maxwell Fyfe sent written
compliments to Jackson:
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Room 2310
17th November 1945.

Dear Mr. Justice Jackson,

As I told you yesterday the Attorney General read your draft
opening speech on Thursday night and was delighted with it. I have
now had the opportunity of reading the whole of the speech myself and
going through it carefully. I think it is excellent; it seems to strike
exactly the right note. It is inexorable but temperate in its language,
except where the Nazis speaking for themseives make it impossible to
use the words of ordinary humen beings. I was especially pleased by
the beginning,by the damning resumé of the action against the Jews, and
the exposition of the Charter.

There are no points of principle which the Attorney or myself
should wish to bring to your attention, but in response to your kind
invitation I enclose a short memorandum of minor points which you
might agree to consider.

In conclusion may I, on behalf of Hartley and myself, convey
sincere congratulations and thanks for your kindness in letting

Maxwell Fyfe also gave Jackson what he valued highly, a
memorandum of comments, flagging ambiguities in his draft and suggesting
ways that it could be improved:



DRAFTING AND REDRAFTING THE NUREMBERG OPENING (1945)

A,

B.

C.

D.

17th November 1945.

MEMORANDUM.

Page 1.

We shall check with the Foreign Office the figures of adherence
in case any last minute communications have been received.

Page 5.

At the foot you say "If these men should succeed in escaping this
trial for technical reasons, or if they obstruct or abort it, those
who are American prisoners would be turned over to our Continental Allies".
The Attorney end I were not quite clear as to what was meant by "obstruct
or abort" as opposed to securing the acquittal on technical grounds as
there are stringent provisions under Article 18 of the Charter preventing
sabotage. We thoroughly agree, however, with the idea of conveying to the
defendants that if they got'out of our frying pan', they might ' jump
into a Polish or Yugoslav fire' . .

Page 35.

There are some very good photoéraphs of the thousands of Jews
who were arrested arriving at Concentration Camps - the facts which
you mention on that page. -

Page 37.

* Tt would be effective if you could say to whom the Commissioner of
Slusk was reported. If it be the case, indicating to what defendant it |
would apply.

M.

3 i be interesting to know who was Becker's
it would reach Kaltenbrunner. .




